
22122
^3/4j

ri463

RIL3Y LU0:T irUGHoS

Plaintif-- Aopellaat

V.

J E2R".1A2T G5ITGLSR *

Defendant Appellee

CIVIL n ^B

ON APPEA.L FROM THE U:tITED

STATES DISTRICT COURT FOR THE

EASTERN DISTRICT OF CALIFORNIA

BRIEF FOR APPELLAK

Prepared for the use of:-

THE UNITED STATES COURT OF APPEALS

AT SAN FRANCISCO, CALIFORNIA.

NINTH CrRCTJT COURT

3y
ywy!^ (J^-icy,

, Rll^ LEO;: LIKJFI'

Appointing myself in Propria Persona as my attorney. TITLE

28 Sec. 2678 ATTORNEY FEES; Penality- limiting fees to 25^

of judgement, precludes plaintiff from hiring an attorney.

Note:

Defendants should include THE UNITED STATES

PORT OFFICE and John Does; see argument in REVIEW OF THE

SIGNIFICANT FACTS OF THE RECORD OF THE ABOVE CASE. , .AI^ID A

BRIEF HISTORY OF THE CASE, page 7 line 15. , flOGED
FILED ^^^"^^ ^^^^

SEP 5 1967

WM. B. LUCK, CLERK Qrr -^7

SE? 1 i367

WM. B. LUCK, CLERK





INDEX

CITATIONS Cases Page 2

Statutes 3

Texts And Other Sources 6

jurisdictional statement 7

questions presented 8

state:.'IENt of facts 9

sui.i^iary of argument 10

ARCmiEiNT 12

(CONCLUSION 16

LIST OF DOCUMENTS PRESENTED BY SEQUENCE:

PETITION FOR CORRECTION OF PETITION FOR REMOVAL OF A

CIVIL ACTION AND FOR RELIEF FROM POTENTIAL IT^JUDICIOUS

ACTS BY THE DEFENDANTS. June 28, 1966.

(PETITION FOR DECISION IN BEHALF OF PLAINTIFF Aug. 16/66.

AIMSWER TO MOTION FOR MORE DEFH^TITE STATEfffiNT POINTS

AND AUTHORITIES. Abreviation: - ANS . FOR PTS. AUTHORITIES.

^ Oct., 14, 1966

L.ffiMORANDA STATEfffiNT OF FACTS STIPUL;\TIONS POINTS OF LAW

Abreviation for: - IvffiMO. FACTS PTS OF LAW. Apr., 19, 1967

ANS^/'ER TO MEMORANDUM AND ORDER. ANS. TO MEMO. & ORDER.
May 1967

PETITION FOR l^JEW TRIAL .Tune 1967

NOTICE OF APPEAL June, 27, 1967

PETITION FOR HEARING ON MOTION FOR APPEAL -- AND THAT

"PETITION FOR NE'/r TRIAL", BE CONSIDERED A SUPPORTING BRIEF

FOR ABOVE ACTION. July 26, 1967. (List is not complete.)

1



Digitized by the Internet Archive

in 2010 with funding from

Public.Resource.org and Law.Gov

http://www.archive.org/details/govuscourtsca9briefs3463



I

CITATIONS

CASES

:

.a^;s:ric;.^i oil service, img. v. hope oil cg.

233 Cal. App. Zd. 8Z2.

.

Payiaents made under mistake recovered.

Used in- .:-JMS;\CER TO I.S.:OR.^i:dIM LsH) order of .j'.y 1967

Pa/;,e 6 line 16 ,

- NOTICE Ce^' AFIZvL Pa-e 4 line 27

CPIRISTI/jT BEilCOM v, UITITED SlAvTES

C, A. ]M. J". 3££ F2d 512

"Federal Courts have jurisdiction..."

Used in- PETITIO^^ FOR NEW TRIAL page 3 line 22.

EANNAE V. VaLLI/ii';I3

159 Cal 142, S. F. No. 5227 Js.n, 4, 1944.

Pe^yment made due to raistake recovered.

REVIEVr OF SIGNIFICANT PARTS... BRIEF HISTORY...

See use of case in REYISV/ Pp.sq 14 line 26.

In ANS. TO l^^ro &, ORDER Page 7 line 12.

Used in NOTICE OF APIE.iL Page 5 line 9.

CUJJS H HENI'TINGTON A2TD HELEN HEI^JNIl^aSEN v.

ELOOL'IFIELD MOTORS, INC., .:UnD CHRYSLER CORP.

161 A2d 69 1950 (Atlantic Reporter)

"The gross ineauality of bar^r.-nins position...

The task of the Judiciary..." A parallel case decided

in favor of an ordinary nan

UsedinAMS. TO IS/I <2c ORDER M?.y '66 p^. 2 line 32.

Z-





VATT^SON V. UNITED 3T:.T3S 240 ?2d 517, 518-519 ( ; d-

/

Ivlsiuorandua and Order coiabinin^ judgeraent Ci-used /

2iisund>3rstandin;-^ of appeal ti.iia liiriit. (~ ^^^ 1956)

Used in,- PETITION ^02 NE'V TRIAL pa^e 3 line 10

TEAL V. FELTO!!, 90 U.S.. U.Y. 12 Kov/ard. 289, 13L

Ed 990. Reoovered cost of iJev^spaper vathiield

by postiiiaster fron P. 0. Box.

.Used:, ITOTIC'i: 07 AFPS^U:. pa'-e 6 line 10

PETITIOir FOR r^W TRIAL pa^e 2 lino 9

THI3 BRIE? page 11 line 9
iS line 19

KJRE OIL CO, V. TUGIGR 164 ?2d 945

Restitution for over psyments msde .

Used: riOTIGE OF APPEAL page 4 line 26

STATUTES

U^TITED STATES SUPRELG COURT DIGEST 1967 Cu.dulative

Supplerr^ent to voluine 17 of Court Rules - Rule 53.

Uflod: - PETITION! FOR NEV/ TRIAL pa/^s o line 1

TITLE 18 U.S. CODE Sec. 1701 - 1703

Used; - NOTICE OF APPEAL pa^e 1 line 17
pa^e 3 line 7

TITLE 28 U.S. CODS Sec. 171

Used: - aNS FOR PTS. AUTHORITIES Apr. 19, 1967

Revised reference for pa^Q 6 line lO
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ST\TUTZ3 (Cent. )

TITLE L8 U.S. CODE Seo. 171 (Gont.)

Used:- REVIEW 0? SIGNIFICAI'T P/iETS . . .BRI'^F HICT.

. Pase 6 lin& 16

TITLE 39 U.S. CODE Sec 2101 (For Sec. 501 see below)

*

Used:- REVIEW PTS... HISTORY Pa^e 4 line 23

TITLE 39 U.S. CODS Sec. 2302

Used:- NOTICE 0? A.cPS/iL pfli^e 7 line 23

TITLE 39 U.S. CODE SEC. 2409

Used:- REVIEW PTS ... HISTORY Pa^e o line 16

TITLE 39 U.S. CODE Sec. 3523

Used:- ITOTICE OE APPEAL Page 1 line 20

TITLE 39 U. S. CODE Sec 4055

Used:- ITOTICE OE i\PPEAL Pa^e 5 line 6

TITLE 39 U.S. CODS Sees. 6003 - 6007

Used:- ,\::s . TO WUO a:TD order , Po. 1 line 21
Pg. 2 line 10

REVIEW PTS. HISTORY Page 11 line 3

NOTICE OP APPEAL T&^Q 1 line 20

TITLE 39 U.S. CODE Sec. 501

Used:- REVIEW PTS... HISTORY Pai;e 5 line 16

POSTAL IvL^MJAL

P^JIT 115 CCMPLAJMTS (See also P.ERT 313)

Used:- ITotioe of Appeal Pfcge 3 line 11
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POST.VL K'jnJAL (Cont.)

VI^T 147 PAYIvSr:T3 .'J\^ RSy[J?rDS (Use for Part o4)

Used:- J^]S. FCR PT3. AUTI-IORITIES P^. 3 line 8

NOTIGi: 0? AP?'2AL Pa^e 7 line 11

REVIEV/ PT3. KI3T0RY Pa;.;e 7 line 7

P.UIT 166, SPECIAL DELIVERY (see 354 Spec. Deliv. 3erv.;

Use for ^56.* in A^^S. ?0R PT3 . AKl> AUTHORITIES
Pa>3e £ line 15

Used:- REVIEW PT3. HISTORY P^i.^e 7 line 6

NOTICE OE APPEAL P«CS ^ line 6

P.\RT 313 CUSTOwER GOIIPLAIXTS

Used:- NOTICE OF APPE/^L Pa^je 3 line 12

P.^T 335 POSTAGE DUE m^L (Us-j to repL-ce TI'-'LE VI
reference j

Used:- -.13. ^^OR PT3. AUTI-IORITIES P«. 3 line 14

REVIEV/ PT3. HISTORY Pa^e 4 line 4

PART 354 SPECi;JL DELI'/SRY SERVICE (See also 3ec.l6o)

Used:- Alio. FOR PT3 . AUTHORITIES Pg. 2 line 15

NOTICE OF APPEAL Page 3 line 20

P:JIT 45 2. S and 852

Sfte REVIB'.';' PT3. HISTORY Pa^e, 7 line 4

P.^T 742 CODE OF GOJ^jUCT

Used:- NOTICE OF APPEAL Paf^e 7 line 27

*i:ote:
Given TITLE 59 Chapter 1 part 56 in this

docur.ient. Eircept for -ainor differences Pnrt 166 and 354

to.'.-.ether v/ill eaual what is quoted. The v;oricin^ POSTAL

Ivl-'^'IUxUi IS LOOSE LEAF and minor, changes are frequent.





TEXTS /J.TD O'TISR GOTTRCES

1. TITK S^^TLRJCA^l RETUBLIC by p«ter Qdo^-uarci

Ir^^RT IV Chapter 19, "Le;^al respon^jibility . . pg .455

Used in this BRIEF pa;;c 8 line 1.

KJiT Y ?OV;SR L/.V; LI?.Ji;RTY Ghcpter .'l.l paGe 508

Used in this ERIE? oa ^e 11 line 24.

£. /iRCO COURSE BY .^CO HJ3LISHIIIG 00., 480 Lexin^iton
Ave. ::. Y.

Used in A1T3. FOR PT3 . AUTIJORITIES pa^.e 4 lino 23.

3. CORPUS cTURIS SEGUI]DTOI Postoffice -^

(II P.O. DEi?T. P.O.S., P.Li, and other oT-^icers.)

a. In general By stetute U.S.C.A. ^361 has

pov/er to promulgate postal regul-.itiDns v.-hioh are

controlling and have the force of lav;, subject

to thti lipiitations that the regulations r.ust not

be inconsistent with the postal act and that they

do not treuoh on le^^islstive pov.er, but are

designed and purport only to 1. e adnnnistrative

in charooter. -- Uned:- this BRI£.^ p^. 1''- In. £3.

4. RE;u}SR'3 DIGEST AUL'J^.C 1967 page 443

Used:- This BRIE? Page 12 line 11
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JurTi3DiOTiorT.'.L ST ;Ts:.ni::TT

::r. J. Herman Gen^.^ler le the postiiiaster at Mr.rycville-

,

Oaliforniu. Tliis cose is the result of the above postni.stor

ref^-isinr: to accept a protest acAe by the pleintiff in

rtsard to services and postal chr:r:-,es ::i-ade ut the ..'orysville

postoiTice. This case v;s.3 ori^iinally filed in the S.C'.LL

CL:L'S CCiraT, GOUIITY OF YUBA/ ST'.TS OF GALIFGRITI.i. As the

defense chose not to recognize the plaintiffs clfrir. for

ruinburseaent of overcharges, and allowed that the post-

inaster was,- "(.^ctins) within his official discretion under

color of such office.",- action v\/as taken by the defense to

move the case to the U. S. District Court at oacrainento,

C*=>lifornia, by authority of Title 28 Sec. 1446.

Tiie plaintiff accepted the chan^^e of jurisdiction on

the assu.iipticn that an equitable decision would be roade

based on all of the facts presented. However the Aopeels

Court i.-iay find upon reviewing the case, that the r^OYermnQnt

attorneys v/ere in error, in not recommending that the plain-

tiff be reimbursed for his overcharge, and that they should

have let the postmaster defend himself, in the Icwcr court,

since the postmaster was not acting under any Postal or

Government order, in choosing]; not to accept the le^^itimate

complaint of the plaintiff. Sea TE^\L v FELTG:', 13 law 5d.

SO. Discussed in ITOTICE OF .'iJPFS.'ii Pa.^e 5 lines 10 throu^;h

23 and page 7, lines 1 throu.-h 24.





In The American Republic by Peter H. Odegard, Part IV,

THE STRUCTURE OF POV^R Chapter 19, The federal Bureaucracy,

pa-e 455 top ri^rht , "Le^'-l responsibility hc.3 been enforced

through the ordinary courts, and liability Tor v/ronjful acts

oy civil servants has attached to the individual und not to

the state."

As the case nov; stands, the pleintiff must choose to

ippeal to the Court of Appeals for relief.

Q.UE3TI0NS PREGEI-^TED

1. V";liether the postmaster,- "(Acting) v;ithin his

)fficial discretion and color of such office"',- has the

right to ignore postal re^^uls. tions

.

2. 'AHiether the plaintiff has the right to expect

reiiibursement for charges collected in error for services

lot rendered.

3. VJhether a postmaster not acting under Postal or

JoverniiLent regulations is i.unune froir. tort action \;hen such

personal, rainisterial action daj-nages the rights of a postal

matron.

4. \*,\hether a postiaaster can annul a postal patron's

'ight to iiU.ke a complaint of petition.

5. ¥.Tiether the court erred in ruling against question

lo. (2) above, and not considering the other questions.

6. V^ether the court erred in not granting plaintiff

egal aid and whether the government is a party to the case.





The reproduction of the letter shown belov/, exhibits

the facts . It was received at the post office on Way 30,

1966 a holiday, and v.ould have been received by the plain—
tiff on that day if it had been placed in his post office

box. It was withheld for alleged postage deficiency

regardless of the fact, that no outside address v/as on file

at the postoffice to make special delivery service possible.

The 3^' sta2.p, canceled but undated represents the

alleged deficiency.

The plaintiff took time off from work to enquire about
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the i];:-.il shortly before the yootoffice '3 c logins ti;;:e

about cTune End, 196o. The postal clt;rlc refur.ed deliver:^ of

the letter until he had taken 3; fro.;: the [xlointirr.

V.^ien the plaintiff teleplioned the .post;..a3ter to protest

the following; day, the postiaaster deolined to accent the

protest. See REYir.7 0? TiTZ SIG-:;^IIi^IC;i:TT PA'^rTS 0/ 'JJl^E IBQC3D

... :-C<rD A 3Hr:? EIstory 07 TIiE CA?E, pages 1 £. and ^ for

more details of facts.

"Tote

:

This is not an isolated case. I have a letter frorc

a soldier's v;ife, in v-hich she jjientions having to drive into

'iar3''3ville for her special delivery letters althou<;;;h she

lives v/ithin tv/o (200) hundred feet of the post;::anfe rural

route

.

SmMXRY 0? A^Cm^Z^JT

It is the ar;i,uiiient of the plaintiff that rules in

the Postal I.Ianual are adec^ua'ce to govern in this case

1. POSTAL VAWJkL, Part 555 Special Delivery Service,

sub part 554.7 PAYTGNTS FOR DELIVERY, YE2 2t'S^13 to^.lVc.

Bo not pay a fee when: a. Special Delivery oervice is not

rendered or atte.':ipted, b. Delivery is xoade through post

office Vvindov/ or box. . . .

2. Part 147 PREPAYLIEI^T A^td REFJ^TDS, sub part 147.2

Refunds, 147.23 -jaount of refund available, 147.231
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Rex-unds oT lOO^o will be .:;8de: a. Vhen the postal sbrvice

is £t fault.... X. V,T:it;n fees -j.re pLiiu for special delivery,

spccic-l hnndlinc, and certified ,aail and the article faila

to receive the special service for v.hich fee has beerx p& id

.

:i. p.^T 313 cu3to:,j::r co:.:pl.iii:t3-513.£, oral go:,:?lai:tts,

313.1^1. iJinployees must make a rae.uorandu.;. in v/ritin.^ on

JfQTri 1835, Record of call or visit, of all coi.iplaints

received ortlly either in person or by telephone.

4. A Postmaster is not iraiiiume from court action unless

he is Mctin^ under br exist in- postal re emulation. 3ee T2:Ja

V. S'SLTON, 12 Howard (284 US), 13 LAV/. Ed. 990, 40 c P.O.

§ 11,22. See NOTICE Off APPEAL page 6, lines 10 27, pa-e

7 lines 1 to 24.

5. Sums paid as the result of errors are recoverable.

See .\I.2;RICAi^^ OIL SER'^/ICE vs. EOPS OIL COiOAlZ-IY 233 Gal. App

2d 322 and KUNflw^JI vs. V/illiams {3.E. Fo . 5227 Jan. 4, 1944.

See Plaintiff's REVIEV7 07 THE 3IGrTIj'ICA!TT EAGT3... :^^n) A

BHIL? HISTORY 0£'' THE C-.SE, page 13, lines 16-27 and through

pat.;es 14 and 15 to line 13 on pa._;e 16.

6. The LTOTICE OF APPEAL, by the defendant should be

considered to be an argument supplementin3 this brief.

VTuch of its material is copied in the follov;ing argument.

7. The persistence with which the postmaster v/as dc-

Cended in the case TEAL v. FELTON (sunraarized on page 19),

should be noted. Persistence without merit on public purse.





ARGUlffiNT

In a yLEMOR/iNDlTM A^JB ORDER dated may 1, 1967 and sent

to the Plaintiff, the Court dGtermined against the Plain-

tiff's effort to recover the three cents that had been

charged against him in error and his costs. The following,

quotes lines 19, 20 and £1 of page 2 of the IylEI.([ORMDUM AND

ORDER, "It is, therefor, ordered that the plaintiff take

nothing by this action and that Judgement be for the defendant."

This decision was affirmed by a JUDGSi^IEKT of the Court dated

July 7, 1967.

In arriving at the decision the Court erred, in fitting

the follov;ing statement to- to the case, from same MEMORAI^TDID-!

as above, 2nd paragraph page 2, "It is elementary law that it

a person pays even an illegal demand (This is not to suggest

that the demand here is illegal. That question need not be

reached.) or pays a demand through ignorance or misappre-

hension of the law respecting its validity, but not under

compulsion or coersion, he cannot recover the money so paid.

(See: Pure Oil Co. v. Tucker , 164 F2d 945; American Oil

Service Inc. v. Hope Oil Company . 233 Cal. App. 2d 822;

Thompson v. Thompson , 218 Cal. App, 2d 804; Holia v Bramwell
,

20 Cal. App. 2d 332; and Mc Millan v. O'Brien, 219 Cal. 775).

None of these cases v;ere mentioned or discussed at or

prior to the trial. (See plaintiff's STATEIffiNT OF POINTS (2).

Hov/ever the second case mentioned above, can be interpreted

in the plaintiff's favor, because in it, it was determined





that money paid due to error or mistake of facts is recover-

a"ble. In EAITNAH v. WILLIAI^IS (see page 11 line 16) it v/as

determined that an advance made by the plaintiff was recov-

erable because of a mutual mistake with respect to the law.

The Court concluded the paragraph discussed above, lines

16,18 page 2 as follov/s, "I am of the view that this rule

is determinative of this case and that there is no need for

me to discuss any of the issues which plaintiff seeks to

raise. This avoidance of the issues condones the follov/ing

offense:

Violation of U. S. Code, TITLE 18, Sec. 1701 and 1703

by post office clerks, for v^ho's conduct the postmaster,

(the defendant) is responsible, by authority of U. S. Code

Sections 5523, and 6006.- Special Delivery Service (b) -, of

TITLE 39, as a result of the clerks in error withholding a

personal letter from the post office box of the plaintiff,

?. 0. Box 651, Marysville, California, on May 30, 19 56 a

holiday, because of a charge for special delivery service

that was not rendered; and leaving insteed of the letter

in the box, a printed card -- (POD Form 3907) marked jxi MAIL

WITK POSTAGE DUE. The POSTAL I^iAMJAL Part 166.43 gives in-

structions that notice be left that special delivery mail

is being held. See proper card in exhibits.

POSTAL IvIAI^IUAL 166.4 DELIVERY PROCEDURES, .41 To "Jhom

Delivery F;ay Be Made.-- Line 3, "At letter-carrier offices,

special delivery mail, other than registered and insured,

13





addressed to a post office box or to the general delivery,

is delivered to the box or held for delivery through the

general delivery v/indow, unless the addressee has given

written notice that such mail be delivered to his residence

or place of business," Since the plaintiff had not left any

written notice for delivery of any kind of mail to his res-

idence or elsev7here< there was no means by which the plain-

tiff could have been given special delivery service. Since

no fee is paid for delivery of special delivery mail to a

post office box (Reference POSTAL IVIAMJAL Part 354.722 a.),

and a 100;;:^ refund is allowable v/hen payment has been made

for such service and such service has not been rendered,

(Reference POSTAL MANUAL Part 147.231 l\ ) the postal clerk

should have ignored any.postage due note on the letter and

have left the letter in the post office box. As this was

not done, then a mistake was made by the postal clerk. A

mistake was also made when the postal clerk demanded and

took from me 3?^, before he would surrender the letter.

This case is quite like the case of: WILLIAM V/ TEAL,

Plaintiff in Error, v. MARY 0. FELTON.by her next friend,

Charles T. Hicks. (90 U.S. TEAL v. Felton, M. Y. 12 How.

289, 131 Ed. 990) In this case the postmaster, Teal, at

Syracuse N. Y. 1847, made the mistake of assuming a single

letter on the wrapper of a newspaper to be a message to Mary

G. Felton, the addressee and withheld the newspaper,





claiming additional funds due for first class raail. Tho

wo.-jan's First friend Charles T« Hicks brought suit in her

behalf to recover the value of the newspaper, six (6^/) cents.

The postmaster v;r>s defended in every court, from that of the

justice of the peace for Onodac.a County of IMcw York up to

and including the Court of Appeals of Nev/ York. The verdict

in each court was six {Q^) and costs, final total- 0136.19

.

'AQiat was finally said there could be said in this case:

"... The State Court had jurisdiction to try the case.

State Courts had jurisdiction over all cases of trover^ and

the constitution of the United States did not abrogate their

jurisdiction in such cases as the present.

Mr. Justice Wayne, "This was not a case in v/hich judge-

ment could be used to determine any fact, except by some

other evidence than the letter itself. Nor was it one call-

ing for discretion in the legal acception of that term in

respect to officers v/ho are called upon to discharge their

duties. V/hat was done by the postmaster, v/as a mere act of

his own, and ministerial, as that is understood to be dis-

tinct from judicial. ... It is the law which gives the

justification, and nothing less than law can give irrespon-

sibility to the officer, although he may*f)e acting in good

faith under the instructions of his superior of the depart-

ment to which he belongs. Here the instructions exceed the

law, as marks and signs of themselves v/ithout some knowledge

or their meaning and intention in the use of them, are as we

have said, neither memoranda or writings. TRACY v. SWART/'OUT

15





10 Pet. 80 o"

The case juat mentioned is concerned about a ne;v3paper

that was withheld from a postal patron. This case is

concerned with a personal letter. The public has a right

to expect to receive unmolested its personal mail by paying

the highest rates for mail, as first class mail, and by act

of COITGRESS 39 U. S. C. Sec. 2302 DECLAEATION OF POLICY,

specifically, ^'(1) that the post office is a public service."

The court erred in taking no step or action to protect

such right of the plaintiff.

BASIC STA>IDARDS OF ETHICAL CONDUCT. From Postal Manual

742.2. (House Concurrent Resolution 175, S5th Congress, 2d

session, 72 Stat. B12

)

"1. Put loyaltv to the highest moral principles and to

country above loyalty to persons, party or government Dept.

"2. Uphold the Constitution, laws, and legal regulations

of the United States and of all governments therein and

never be a partj'' to their evasion.

"5. Never discriminate unfairly by dispensing of special

favors or privileges to any one, ....

"10. Uphold these principles ever conscious that public

office is a public trust."

CONCLUSION

The subject of decisions is discussed in THE AJiERICAN

REPUBLIC by Peter H. Odegard under Equal Justice under The

Law, page 503, paragraph 3 quoting Judge Bernard Bote in.





'T.ie uninki:!;;: oi" a ji^d;^© nay beco.rie ;;roovGd."

:a INTRODUGiaOrl TO TI-IE. LSGL'JL TR0Z2.5Z , by Bernard y,

C^-taldo ond othopo, Pt rt o, TjRTS paf.;e sr:8, top, "The

question whether the jury ii^ctwd rationclly- thnt is,

'»'hc;thcr the verdict is supported by the evidence, v/hother

reasonable ..".en could reach the jury ^ a verdict on the strength

of the aduiissible and creditible evidence presented- is a

question or law to be decided oy the jud^^^." 'To arrive at

a verdict v;ithout a jury, should not a judc;e still consider

iiov; reasonable men, jurors, would consider the facts?

The Reader *s Di^^est -almanac for 19G7 pa^^e 44.3, z^y^q the

income of the average faraily as $5,882, 15-afo had incomes

under :!;;^j,000. Reasonable men at average income could not

afford to feel indifferent, to the use of the special

delivery service, by tho^e to whom long distance telephone

bills are a costly luxury.

The decision of the district court sugf^ests feelin.:^3 of

class preference inconsistent with present legal and social

thinking. It is inconsistent with postal regulations and

the cases quoted in this brief and other documents presented

by "Che p3s5ntjff.

3y argument here presented the plaintiff concludes:

1. Postal rep-ulations have the force of law (see CO"RFJS

JTJHIS S£CI;:T)CIvI reference >yo. 3 this BRISii'' pase 6) and should

be so observed by the postmaster.
/7





£. Tiia pli;.intirf has the rL^iit to ricovjr payi-;ienC :.i-s.de

for service o not rendered.

5. '..lisre acts of a nootiu-ster are in viol-tion of

Foot>':.l Ltiv,"s tlie post.Tiaotar becOi'::es porscnally responGible

for the consequences of such acts and c.^.n clai-ii no iiri.-iunity

as a j^ovornraent officer or post.-.^l e.r.ployee

.

4. The ri^^^ht to riiake a reasonable conplaint or petition

is a fundaviental rif^ht en.loyed by all citizens and jncy not

be set aside by a postmaster.

5, The plaintiff is entitled to his reasonable costs.-

Riley ^eon Eu ;ihe s '
/^

Plaintiff.

Note

:

Exhibits were introduced at the trial at the begjning of

the testimony. The proper type of notice to be left in a

post office box to indicate special delivery mail was being

withheld, was introduced by the plaintiff's v;ife, Mrs ":ary

Gay Hughes. The exhibits shown on page 9 were introduced

by the plaintiff.

The exhibits introduced by Mrs Hughes were obtained by

her at the Yuba City post office.

Plaintiff has made payment for the cost of making three

copies of the record, and reserves the right to refer to

any parti thereof.
/ g




